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And if she survives the assault, what does the victim of wartime rape
become to her people? Evidence of the enemy's bestiality. Symbol of
her nation's defeat. A pariah. Damaged property. A pawn in the
subtle wars of internationalpropaganda.'

The world vowed, "never again," and yet looked on as thousands
were tortured and slaughtered in a systematic campaign terrifyingly
reminiscent of Nazi Germany. In a stroke of brilliance befitting their
leader's claimed profession of psychiatry, the Bosnian Serbs coined the
phrase "ethnic cleansing" 2 to describe their conduct. This phrase is
psychologically brilliant because it allows the rest of us to detach
ourselves from the horror. When the press refers to ethnic cleansing,
the phrase hardly conjures up images of children held at knifepoint for
the equivalent of two hundred dollars,3 men shot one by one in their
own front yards while children watch,4 or women and their daughters
raped in their homes or hauled off to "rape camps" where they will
endure repeated gang rapes.' Ethnic cleansing is not sanitary. It is the
* J.D. 1995, Seattle University School of Law; B.A. 1976, Douglass College (Rutgers
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1. Susan Brownmiller, Making Female Bodies the Battlefield, in MASS RAPE 180, 181
(Alexandra Stigimayer ed. & Marlon Faber trans., 1994).
2. Philip J. Cohen, M.D., Ending the War and SecuringPeace in Former Yugoslavia, 6 PACE
INT'L L. REV. 19, 20 (1994).
3. Dan De Luce, Serbs Launch Campaignto Finish "Ethnic Cleansing," Reuter News Service,
Feb. 25, 1995, available in LEXIS, World Library, TXTLNE File.
4. James 0. Jackson, No Rush to Judgment, TIME, June 27, 1994, at 48, 48.
5. See Alexandra Stiglmayer, The Rapes in Bosnia-Herzegovina, in MASS RAPE 82, 85
(Alexandra Stiglmayer ed. & Marion Faber trans., 1994).
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brutal removal of Muslims from their homes, accomplished in a
manner that ensures they will never return. The campaign has been
successful; the Bosnian Serbs, led by Radovan Karadzic, hold seventy
percent of Bosnia-Herzegovina6 after three years of terror. The
number of dead totals nearly a quarter of a million, and well over two
and a half million people have been displaced from their homes.7
In perhaps the only method available to respond with power to
these horrors, Muslim women turned to a United States court for
redress under the Alien Tort Claims Act (ATCA) and the Torture
Victim Protection Act (TVPA).9 The district court denied jurisdiction. This Article examines the opinion of the United States District
Court in Doe v. Karadzic° and concludes that Jane Doe and all
others similarly situated should find redress in the courts of the United
States for the brutalities inflicted upon them. Federal courts should
not interpret the ATCA and the TVPA so narrowly as to preclude
jurisdiction when a defendant acts under the authority of an unrecognized government. Rather, the courts should assert jurisdiction
whenever a defendant acts under the authority of an entity that satisfies
the requirements of statehood under recognized principles of international law.
Part I of this Article briefly summarizes the history of the conflict
in Bosnia- Herzegovina and documents the extensive rapes of Muslim
women by Bosnian Serbs. Part II sets out the district court's opinion
in Doe v. Karadzic. Part III asserts that the Doe court erred in
refusing to grant jurisdiction over the defendant under either the
ATCA or the TVPA. Part IV discusses recognition of states and the
elements of statehood under international law. This section concludes
that the Bosnian Serb entity, led by Radovan Karadzic, meets the
elements of statehood and should therefore be held to a state's
obligations. Part V asserts that because Karadzic can be found to have
acted under the authority of either his own state or that of Serbia, the
requirements for state action under both the ATCA and the TVPA are

6. Dan De Luce, Blockade Could Cause Starvation in Bihac Enclave, Reuter News Service,
Feb. 13, 1995, available in LEXIS, World Library, TXTLNE File.
7. European Community Investigative Mission into the Treatment of Muslim Women in the
Former Yugoslavia, U.N. SCOR, 48th Sess., Annex 1 at 4, U.N. Doc. S/25240 (1993) [hereinafter
EC Investigative Mission].
8. 28 U.S.C.A. § 1350 (West 1993); see infra note 58.
9. Pub. L. No. 102-256, 106 Stat. 73 § 2 (codified at 28 U.S.C.A. § 1350 (West 1993));
see infra note 59.
10. 866 F. Supp. 734 (S.D.N.Y. 1994), rev'd sub norm. Kadic v. Karadzic, 70 F.3d 232 (2d
Cir. 1995).
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met. The Doe court erred in ruling that it did not have jurisdiction;
Jane Doe and all others similarly situated should not be turned away.
I.

A.

INTRODUCTION

The War in the Former Yugoslavia"

This photograph... captures the atmosphere of loneliness that, for me,
is the essence of war and I realize that there is no one I can send it to
who could understand the special kind of loneliness that enters your soul

in the middle of war. It is like having a piece of ice inside my chest.12

Six republics (Bosnia-Herzegovina, Croatia, Macedonia, Montenegro, Serbia, and Slovenia) and two autonomous regions (Kosovo and
Vojvodina) made up the former Socialist Federal Republic of Yugoslavia.'" While each of these republics accommodated a mix of ethnic
groups, Bosnia-Herzegovina was distinct in that no ethnic group
claimed a true majority of the population. 4 Prior to the war, peoples
of Western Slavic, Eastern Slavic, and Turkish cultures, and Catholic,
Eastern Orthodox, and Islam faiths"5 coexisted in relative peace for
centuries.' 6
In early 1990, the Communist Party under Tito disintegrated,
heralding the first of Yugoslavia's democratic elections. By the end of
that year, each of the six republics had held its own election; a
Yugoslavia-wide election was never attempted.' 7 Excepting Macedonia, each republic elected nationalist leaders who touted ethnic themes
11.

For excellent accounts of the situation in the former Yugoslavia, see ROY GUTMAN, A

WITNESS TO GENOCIDE:

THE 1993 PULITZER PRIZE-WINNING DISPATCHES ON THE

"ETHNIC CLEANSING" OF BOSNIA (1993); Alexandra Stiglmayer, The War in the Former
Yugoslavia, in MASS RAPE 1 (Alexandra Stiglmayer ed. & Marion Faber trans., 1994); Robert D.
Kaplan, History's Cauldron, ATLANTIC MONTHLY, June 1991, at 92 (describing the situation
previous to the outbreak of war with special emphasis on the importance of Macedonia in the
conflict); David M. Kresock, Comment, "EthnicCleansing" in the Balkans: The Legal Foundations
of Foreign Intervention, 27 CORNELL INT'L L.J. 203 (1994).
12. SLAVENKA DRAKULIC, How WE SURVIVED COMMUNISM AND EVEN LAUGHED 19293 (1993) (collection of essays by Croatian journalist and author, describing life in Communist
Eastern Europe from a distinctly feminine point of view).
13. Marc Weller, The International Response to the Dissolution of the Socialist Federal
Republic of Yugoslavia, 86 AM. J. INT'L L. 569, 569 (1992).
14. Bosnia-Herzegovina had a population of 4.4 million people prior to the war. This
population consisted of 44% Muslim, 31% Serb, 17% Croat, and 8%other nationalities. Dep't of
State, 1993 Human Rights Report, Bosnia-Herzegovina,DEP'T ST. DISPATCH, Feb. 1994, available
in LEXIS, Intlaw Library, DSTATE File.
15. Cohen, supra note 2, at 19.
16. Warren Zimmermann, The Last Ambassador: A Memoir of the Collapse of Yugoslavia,
74 FOREIGN AFF. 2, 15 (Mar./Apr. 1995).
17. Id. at 6.
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and supported separation."8 These elections set the stage for the
chain of referenda favoring independence that followed. The opportunity to create a federation of sovereign or semi-sovereign states was
lost.
Meanwhile, Milosevic, the leader of Serbia, declared his intention
to incorporate the Serb populations of the different republics into a
single state.19 Serbia and its ally, Montenegro, controlled the Serbbased Yugoslavian army. When Slovenia and Croatia declared
independence, fighting broke out almost immediately between the
Yugoslavian army and non-Serb combatants in these two territories.2 °
International recognition of Slovenia and Croatia followed on the heels
of the disruptions, 21 as did the fledgling states' membership in the
United Nations.22 Indeed, some commentators attribute much of the
ongoing problem in the former Yugoslavia to the early recognitions of
these states. 3

18. Id.
19. Id. at 5-6.
20. Id. at 12-13.
21. Timothy Heritage, Slovenia, Croatia, Win Recognition Battle, Serbia Issues Warning,
Reuter News Service, Jan. 15, 1992, available in LEXIS, World Library, TXTLNE File. For a
discussion of the particulars involved in the recognition, see Weller, supra note 13. The European

Community attached several conditions to recognition: respect for the provisions of the Charter
of the United Nations, the Final Act of Helsinki, and the Charter of Paris; guarantees for the
rights of ethnic groups, national groups, and minorities; respect for the inviolability of all
frontiers; commitments to disarmament and nuclear non-proliferation; and commitments to settle
by agreement all questions concerning state succession and regional disputes. Weller, supra note
13, at 587-88; European Community, Declaration on Yugoslavia & On the Guidelines On the
Recognition of New States, Dec. 16, 1991, 31 I.L.M. 1485. The United States also attached
conditions: peaceful and democratic determination of the future of the country; respect for
existing borders; support for democracy, with an emphasis on the role of elections; protection of
human rights; and respect for international law and obligations. Dep't of State, U.S. Efforts to
Promote a Peaceful Settlement in Yugoslavia, DEP'T ST. DISPATCH, Oct. 21, 1991, available in

LEXIS, Intlaw Library, DSTATE File (statement by Ralph Johnson, Principal Deputy Assistant
Secretary of State for European and Canadian Affairs).
Macedonia has also declared its independence. The European Community has not officially
recognized the state, due to Greek opposition based on its northern territory known by the same
name. However, Macedonia does enjoy general international recognition, and is a member of the
United Nations under the name "The Former Yugoslav Republic of Macedonia." To underscore
that its name does not begin with an "M," its seat is between Thailand and Togo. Anthony
Goodman, Macedona Admitted as U.N.'s 181st Member, Reuter News Service, Apr. 8, 1993,
available in LEXIS, World Library, TXTLNE File.
These conditional recognitions have left open the question of how recognition is granted and
utilized in the international community.
22. Yehuda Z. Blum, UN Membership of the "New" Yugoslavia: Continuity or Break?, 86
AM. J. INT'L L. 830, 830 (1992).
23. See Zimmermann, supra note 16, at 16-17; Weller, supra note 13, at 604-07; see also
Cohen, supra note 2, at 21 (arguing that the United States, the European Community, and the
United Nations bear responsibility because of the lack of an overreaching policy to restrain Serb
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In Bosnia-Herzegovina, a vote on independence was conducted.
A sixty-four percent majority-all Muslim and Croat-voted in favor
of independence;24 the Serb minority in Bosnia-Herzegovina, under
the leadership of Radovan Karadzic, boycotted the election.2" In early
March 1992, days after the vote on independence and before any
international recognition of Bosnia-Herzegovina, the Bosnian Serbs
declared the existence of the Republika Srpska.26
The Republika Srpska, led by the Serbian Democratic Party leader
Karadzic, headquarters itself in Pale, a suburb of Sarajevo. A
parliament has been established; a police and security structure exist;
and a large army, inherited from the former Yugoslavia, is in place to
carry out the goals of the Republic. 27 No international recognition
has been extended to this entity. However, in April 1992, the United
28
States formally recognized the Republic of Bosnia-Herzegovina.
29
recognition.
this
before
days
few
Fighting in that country began a
B.

Rape as a Tool of War in Bosnia

And the women are left with their shame.3"
Estimates of the numbers of rapes occurring in Bosnia vary
widely. In 1993, the European Community team reported that
upwards of 20,000 women and girls had been raped,3 whereas the
Bosnian Ministry of the Interior placed that figure at 50,000.32
aggression). Also of interest is the suggestion that the War Crimes Tribunal was set up, in part,
as a bargaining chip for the peace process; immunity from prosecution may be bargained for if
other concessions are made. The commentator concludes that this may be a way of "internalizing
the costs of the commission of war crimes" because a commander committing a war crime will
incur a cost of giving up an asset he may have otherwise been able to hold. Anthony D'Amato,
Peace vs. Accountability in Bosnia, 88 AM. J. INT'L L. 500, 505-06 (1994).
24. Chuck Sudetic, Turnout in Bosnia Signals Independence, N.Y. TIMES, Mar. 2, 1992, at
A3. The European Community stated that the presence of a referendum in the declaration of
independence would guarantee recognition to Bosnia-Herzegovina. Id.
25. Zimmermann, supra note 16, at 17.
26. Id. at 18.
27. Dep't of State, Bosnia & Herzegovina Human Rights Practices, 1994. DEP'T ST.
DISPATCH, Feb. 1995, availablein LEXIS, Intlaw Library, DSTATE File [hereinafter 1994 H.R.
Report].
28. Id.
29. Zimmermann, supra note 16, at 18. But see 1994 H.R. Report, supra note 27, at '1
(stating that within days of Bosnia-Herzegovina's declaration of independence, the fighting began
and Karadzic declared the existence of the "Republika Srpska" or "Serb Republic").
30. Brownmiller, supra note 1, at 182.
31. EC Investigative Mission, supra note 7, Annex 1 at 5; Red Cross to Counsel Rape Victims
in Former Yugoslavia, Reuter News Service, Mar. 16, 1993, available in LEXIS, World Library,
TXTLNE File.
32. Stiglmayer, supra note 5, at 85.
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Knowing the full scope of the rapes may be impossible because
speaking of these horrors would not be easy for any woman; these
women are Muslim. A Muslim proverb highlights the unique shame
of the Muslim family when read in context with what has happened to
33
these women: "As our women are, so also is our community.1
The language used in reporting the rapes ranges from Catharine
MacKinnon's impassioned outcries against the seeming impotence of
the international community, 34 to the State Department's sterile
assertion in 1994 that a "reliable source" reported five rapes, including
those of two teenage girls, occurring at a detention camp. 3 But
regardless of how the rapes are characterized, no source denies that
these rapes have occurred and that the raping continues.
Women are raped in their homes. Women are raped in camps
specifically created for this lurid purpose. Women are raped by
strangers or by men they know; the scene does not vary much
depending on their acquaintance with the men involved. These rapes
are gang rapes, inflicted on the same women over and over again.
Many of these women are virgins; many are not women at all, but
mere children.3 6 Those who become pregnant are kept at the camps
until it is too late to obtain abortions. Those raped in their homes
flee, and seldom return. Those who do return keep their silence for
fear that their husbands will reject them if they know.38 This is
genocide.39

33. See Azra Zalihic-Kaurin, The Muslim Woman, in MASS RAPE 170 (AlexandraStiglmayer
ed. & Marion Faber trans., 1994). Zalihic-Kaurin briefly explains the evolution of the Muslim

woman in Bosnia from the strict traditions of Islam, through the Communist regime, and into the
present day. While the lives of many Bosnian Muslim women changed during the Communist
regime, a return to old traditions of the faith began after Tito's death. The Bosnian Muslim
woman respects the commandment of virginity. She is at the center of the inner realm of the
family and responsible for her children. Id. at 171.
34. Catherine A. MacKinnon, Turning Rape into Pornography: Postmodern Genocide, in
MASS RAPE 73 (Alexandra Stiglmayer ed. & Marion Faber trans., 1994); Catharine A.
MacKinnon, Rape, Genocide, and Women's Human Rights, in MASS RAPE 183 (Alexandra
Stiglimayer ed. & Marion Faber trans., 1994).
35. 1994 H.R. Report, supra note 27, at *13.
36. See Stiglmayer, supra note 5, at 82-86.
37. See Tadeusz Mazowiecki, The Situation of Human Rights in the Territory of the Former
Yugoslavia, U.N. GAOR, 48th Sess., Annex 2, Agenda Item 115(c), at 21, U.N. Doc. A/48/92.
S/25341 (1993) [hereinafter Commission on Human Rights Report] (Annex 2 discusses findings
regarding reported pregnancies and/or abortions due to rape.).
38. Stiglmayer, supra note 5, at 137; see also Vera Folnegovic-Smalc, PsychiatricAspects of
the Rapes in the War Against the Republics of Croatiaand Bosnia-Herzegovina,in MASS RAPE 174,
176 (Alexandra StiglInayer ed. & Marion Faber trans., 1994).
39. See Stiglmayer, supra note 5, at 85; Jackson, supra note 4, at 48. The Convention on
the Prevention and Punishment of the Crime of Genocide defines genocide as:
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It is generally reported that the Republika Srpska has ordered this
conduct as part of its policy of ethnic cleansing.40 The testimony of
the victims themselves indicates that these rapes are part of a strategic,
deliberate scheme, intended not only to terrorize the individual women,
but to effectively wipe out an entire culture. 41 A few. of the men who
have raped have spoken of orders, 42 journalists have heard about
orders, 43 and the State Department has asserted that the ethnic
cleansing is conducted at the order of the Republika Srpska's leadership. 44 As for Radovan Karadzic, he claims that ethnic cleansing is
simply not his policy.45 Karadzic denies allegations of systematic rape
by the soldiers under his command, 46 and he has made clear his
refusal to cooperate with the United Nations War Crimes Tribunal.4 7

any of the following acts, committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, such as:
(a) Killing members of this group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, art. II,
78 U.N.T.S. 280-81.
40. Theodor Meron, Rape as a Crime Under InternationalHumanitarian Law, 87 AM. J.
INT'L L. 424, 425 (1993) (citing reports of the United Nations, the European Community, the
Conference on Security and Co-operation in Europe, and various nongovernmental organizations).
41. See generally Stiglmayer, supra note 5. Women are often told they will be "interrogated," as men along the sidelines chuckle. Many women believe that they were raped under orders
because they personally know the men that did this to them and cannot believe that their
neighbors and friends acted on their own volition. Id. at 89.
42. Stiglmayer, supra note 5, at 147-61.
43. Roy Gutman, Mass Rape; Muslims Recall Serb Attacks, NEWSDAY, Aug. 23, 1992, at
5, 5.
44. 1994 H.R. Report, supra note 27, at *6.
45. Kurt Schork, Serbs Expel 700 More Muslims in Bosnia, Reuter News Service, Sept. 17,
1994, available in LEXIS, World Library, TXTLNE File.
46. Red Cross to Counsel Rape Victims in Former Yugoslavia, Reuter News Service, Mar. 16,
1993, available in LEXIS, World Library, TXTLNE File.
47. Karadzic Won't Cooperate with U.N. Tribunal, Reuter News Service, May 26, 1993,
availablein LEXIS, World Library, TXTLNE File. Karadzic explains that because his Republika
Srpska has not been recognized by the United Nations, allegations of rape will be looked into by
his own judiciary. See S.C. Res. 808, U.N. SCOR, 48th Sess., 3175th mtg., U.N. Doc. S/25704
(1993), reprinted in 32 I.L.M. 1959 (1993) (establishing the International Tribunal); Report of the
Secretary-GeneralPursuantto Paragraph2 of Security Council Resolution 808, U.N. SCOR, 48th
Sess., U.N. Doc. S/25704 (1993), reprinted in 32 I.L.M. 1159 (1993).
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KARADZIC IN UNITED STATES DISTRICT COURT46

But since I know I can't take up a gun, I'll at least tell about what
they did.49

Despite his denials of utilizing systematic rape as a tool to achieve
ethnic cleansing, on February 11, 1993, Radovan Karadzic, surrounded
by Department of State security officials, was effectively served process
in the lobby of his New York City hotel. On March 5, 1993, a second
group of plaintiffs served process on Karadzic through these same
security officials."0 Victims of atrocities in Bosnia were seeking
redress in United States District Court; Karadzic's motion to dismiss
the two suits proved successful. 5 The two suits were joined in an
action that will be referred to in this Article as the Doe case.
While the Doe and Kadic plaintiffs' allegations are similar, some
differences exist. The Doe plaintiffs filed a class action complaint
seeking compensatory and punitive damages for torts inflicted by
Karadzic-controlled forces, including genocide; war crimes and crimes
against humanity; summary execution; wrongful death; torture; cruel,
inhuman, or degrading treatment; assault and battery; rape; and
intentional infliction of emotional harm. 2 These plaintiffs alleged
that Karadzic "systematically employed brutal violence against Bosnian
Muslims." 53 The Kadic plaintiffs also sought compensatory and
punitive damages, along with injunctive relief.54 The Kadic plaintiffs
alleged acts of massacres, selective murders, pillage, forced detention,
and forced evacuations.55 These plaintiffs, like the Doe plaintiffs,
alleged that Karadzic had ordered this campaign of ethnic cleansing. 6
Each of these class action complaints alleged rape: one woman's
breasts were slashed and she was gang raped; another was beaten and
forced to watch the rape of her mother; Kadic herself asserted that
soldiers decapitated her baby son as she held him in her arms and that
she was sent to a detention camp where she was raped at least ten

Kadic v. Karadzic,
48. Doe v. Karadzic, 866 F. Supp. 734 (S.D.N.Y. 1994), rev'd sub noma.
70 F.3d 232 (2d Cir. 1995).
49. Stiglmayer, supra note 5,at 97 (quote from an interview conducted on November 27,
1992, in the refugee camp of Gsinci near Kjakovo in northern Croatia).
50. Doe, 866 F. Supp. at 737.
51.
52.
53.
54.
55.
56.

Id.
Id. at 735-36.
Id. at 736.
Id. at 735.
Id.
Id.
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times per day during each of the twenty-one days she spent there. 7
These allegations represent merely a few of the thousands for which
the suits were brought.
Both actions were brought under the Alien Tort Claims Act
(ATCA)5" and the Torture Victim Protection Act (TVPA). s9 The
court dismissed both actions for lack of subject matter jurisdiction. 0
In an opinion more political than well-reasoned, Judge Leisure
began with the theme used as the backdrop for his decision: recognition. Carefully setting the stage, he immediately pointed out that
neither the United States nor the international community as a whole
had recognized the "Bosnian-Serb entity."'" He characterized the war
in Bosnia-Herzegovina as a "civil war"6 2 and stated that the allega-

57. Yolanda S. Wu, Comment, Recent Development: GenocidalRape in Bosnia: Redress in
United States Courts Under the Alien Tort Claims Act, 4 UCLA WOMEN'S L.J. 101, 107 (1993)
[hereinafter Genocidal Rape] (citing Plaintiffs' Complaint at 5, Doe v. Karadzic, 866 F. Supp. 734
(S.D.N.Y. 1994) (No. 93-Civ-0878); Plaintiffs Complaint at 7-8, Kadic v. Karadzic, Nos. 93CIV-1163, 93-CIV-0878, 1993 WL 385757 (S.D.N.Y. Sept. 24, 1993) (No. 93-CN-1163)). The
Kadic complaint describes the rapes at a particular detention camp as occurring in a dark room
with the beds, upon which the women were raped, lit up with spotlights. The complaint also
asserts that these rapes were committed upon female children as young as three to four years old.
Plaintiffs Complaint at 8-9, Kadic (No. 93-CN-1163).
58. Doe, 866 F. Supp. at 735. The Alien Tort Claims Act provides that the district courts
"shall have original jurisdiction of any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States." 28 U.S.C.A. § 1350 (West 1993).
59. Doe, 866 F. Supp. at 735. The Torture Victim Protection Act provides, in pertinent
part: "An individual who, under actual or apparent authority, or color of law, of any foreign
nation-(1) subjects an individual to torture . . . or (2) subjects an individual to extrajudicial
killing shall, in a civil action, be liable for damages ...
Pub. L. No. 102-256, 106 Stat. 73 § 2
(codified at 28 U.S.C.A. § 1350 (West 1993)).
Torture is defined as:
any act, directed against an individual in the offender's custody or physical control, by
which severe pain or suffering... whether physical or mental, is intentionally inflicted
on that individual for such purposes as obtaining from that individual or a third person
information or a confession, punishing that individual for an act that individual or a
third person has committed or is suspected of having committed, intimidating or
coercing that individual or a third person, or for any reason based on discrimination of
any kind; and (2) mental pain or suffering refers to prolonged mental harm caused by
or resulting from--(A) the intentional infliction or threatened infliction of severe
physical pain or suffering; ... (C) the threat of imminent death; or (D) the threat that
another individual will imminently be subjected to death, [or] severe physical pain or
suffering ....

Id. §3.
The statute provides that the plaintiff must exhaust available remedies in the place where the
conduct occurred. Id. § 2(b). A ten year statute of limitations also exists. Id. § 2(c).
In Doe, the plaintiffs also raised the issue of subject matter jurisdiction arising under a federal
question. 866 F. Supp. at 742-44. See 28 U.S.C.A. § 1331 (West Supp. 1995).
60. 866 F. Supp. at 736.
61. Id.
62. Id.
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tions in the case at hand grew out of Karadzic's desires to "gain power
and control."63 The language seems designed to support certain
political beliefs about the war, and this portrayal, while perhaps not an
accurate description of the dispute in Bosnia-Herzegovina, served Judge
Leisure well in his later comparison of the Karadzic forces to both the
PLO and the Contras.64 Thus, drawing attention to non-recognition
and characterizing the plaintiffs' allegations as outgrowths of a civil
war, Judge Leisure began his attempt to convince the reader that the
controversy at hand was one for the executive branch, not the
judiciary.
Judge Leisure then stated that when parties seek an advisory
opinion, no justiciable controversy is presented.6" He explained that
an advisory opinion includes any opinion that another branch of the
These preliminary matters were
government could suspend.66
discussed because of the Executive's power to recognize Karadzic as an
official head-of-state. Judge Leisure wrote of the possibility of headof-state immunity for Karadzic as if such immunity was imminent.6 7
Indeed, in the body of the opinion, Judge Leisure discussed case law
in which the Executive asked the court to grant head-of-state immunity
to the defendants; however, he simply used a footnote to note that the
State Department, in this case, refused to grant Karadzic head-of-state
immunity while he visited the United States. 68 Judge Leisure

63. Id.
64. Id. at 739-40.
65. Id. at 737 (citing Flast v. Cohen, 392 U.S. 83, 95 (1968)).
66. Id. (citing CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURE § 3529.1 (1984)).
67. Id. at 737-38.
68. Id. at 736 n.l. Prior to the enactment of the Foreign Sovereign Immunities Act, a
substantive doctrine of Head-of-State Immunity did not exist. The head-of-state was thought to

be the state; "L'etat, c'est moi," as Louis XIV would have it. Joseph W. Dellapenna, Lafontant
v. Aristide, 88 AM. J. INT'L L. 528, 529-30 (1994). At present, this doctrine is utilized as a
defense in narrow circumstances. The most significant of its limitations as it pertains to Radovan
Karadzic is the fact that the doctrine may not be invoked by leaders whose government the
United States has not recognized. Tom Lininger, Overcoming Immunity Defenses to Human Rights
Suits in U.S. Courts, 7 HARV. HUM. RTS. J. 177, 190 (1994). Immunity of a head-of-state is
considered a privilege, not a right. United States v. Noriega, 746 F. Supp. 1506, 1520 (S.D. Fla.
1990). The executive branch decides which governments to recognize and who qualifies as a
head-of-state, and these decisions are binding on the courts. Lafontant v. Aristide, 844 F. Supp.
128, 132 (E.D.N.Y. 1994). If a defendant is head-of-state of a government recognized by the
United States, such defendant enjoys head-of-state immunity unless waived by the government.
Id. at 132-35. For instance, President Aquino of the Philippines waived head-of-state immunity
for former leaders Ferdinand and Imelda Marcos. Id. at 133 (citing In re Grand Jury
Proceedings, 817 F.2d 1108 (4th Cir.), cert. denied, 484 U.S. 890 (1987)). In Lafontant, President
Aristide was granted head-of-state immunity. The State Department wrote a suggestion of
immunity letter to the court, and the court based its decision, in large part, on the principles of
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concluded strongly, as if his hands were simply tied by the Executive,
stating that the possibility of immunity militates against the court's
granting jurisdiction in this case. 69 However, this possibility directly
conflicts with the fact that the State Department had not granted
Karadzic head-of-state immunity. It also conflicts with the judge's
previous statement that the United States had not granted recognition
to Karadzic's state.
The court raised the issue of subject matter jurisdiction sua sponte;
Karadzic did not brief the issue.7" The court addressed jurisdiction
under both the ATCA and the TVPA.7 1
Under the ATCA, when a plaintiff does not allege that the
conduct occurred in violation of a treaty of the United States, the court
must first determine whether the alleged conduct rises to the level of
a violation of the law of nations. The Doe court correctly pointed out
that in order to violate the law of nations, the conduct must rise to the
level of an "international common law tort. ' 72 Judge Leisure then
explained that international law is the law governing the actions of
nations; it does not govern the actions of individuals. Thus, although
he recognized case law holding that torture is an actionable offense
under the ATCA, he found that only official torture is actionable, and
that the ATCA incorporates a state action requirement.73
No state action is present in this case, Judge Leisure explained,
because the "current Bosnian-Serb warring military faction," like the
PLO and the Nicaraguan Contras, is not a recognized state; the army
under Karadzic's command does not act under color of a recognized
state's law.74 The Republika Srpska, less organized and less recognized than the PLO in 1984, is therefore incapable of conducting
official torture. Because the ATCA does not extend to private acts of
torture, the court refused to find that subject matter jurisdiction existed
7
to rule on the alleged "grossly repugnant" acts. 1

comity. Lafontant, 844 F. Supp. at 134-35. In Doe, the State Department, far from declaring the
defendant a head-of-state, has not recognized the Republika Srpska or the government of the
Bosnian Serbs, and refused to extend immunity to Karadzic when he visited the United Nations.
Doe, 866 F. Supp. at 738. The principles of comity also militate against the mere entertainment
of immunity for Karadzic, absent a clear demand from the State Department.
69. Doe, 866 F. Supp. at 737-38.
70. Id. at 738.
71. Id. at 738-42.
72. Id. at 738-39.
73. Id. at 739-40.
74. Id. at 741.
75. Id. at 740-41.

Seattle University Law Review

[Vol. 19:289

The court's analysis under the TVPA was virtually identical to its
ATCA analysis, except that the comparison the court drew in order to
find a lack of state action was largely to the Contras rather than to the
PLO. Again, Judge Leisure based his ruling on the lack of recognition
of the Republika Srpska. Looking to the language and the legislative
history of the TVPA, he found that the statute clearly extends only to
acts conducted under the authority of a recognized foreign nation.76
Thus, in the Doe court's opinion, these private acts, allegedly
committed by forces controlled by Karadzic, do not fall under the
statute's jurisdiction.77
Although the court's analysis under both statutes rested largely on
whether there was state action, the court focused on whether a
recognized state had acted. In a footnote, Judge Leisure quoted the
Second Circuit's test for statehood and perfunctorily concluded that the
Bosnia-Serb entity fails the test.7"
The Doe court misplaced its efforts. The test for state action,
under either the ATCA or the TVPA, should include the standard test
for statehood under international law.79 The remainder of this Article
argues that the Republika Srpska meets this test or, in the alternative,
that Serbia itself is a state for purposes of the ATCA and TVPA with
Karadzic acting as its agent, and that therefore the district court should
have found that jurisdiction existed. Once jurisdiction was established,
the court should have found that rape is torture and therefore qualifies
as a tort committed in violation of the law of nations under the
ATCA, and that rape also meets the definition of torture specifically
set forth in the TVPA. Furthermore, Karadzic cannot successfully
invoke the defenses of head-of-state immunity, the Act of State
Doctrine, or immunity under the Foreign Sovereign Immunities Act.
The district court should have ruled in favor of Jane Doe."0

76. Id. at 741.
77. Id. at 742.
78. Id. at 741 n.12.
79. See infra text accompanying notes 179-180.
80. For purposes of this Article, the term "Doe plaintiffs" will be used to encompass both
the Kadic and Doe plaintiffs.
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III.

ERROR IN THE SECOND CIRCUIT

...
for purposes of civil liability, the torturerhas become like the pirate
and slave trader before him, hostis humani generis, an enemy of all
mankind."1
A.

The Alien Tort Claims Act

2

Doe was decided by the United States District Court for the
Southern District of New York, a court within the circuit that decided
83
the well-known case of Filartigav. Pena-Irala.
Doe, while purportedly following the Filartigaprecedent, did not follow the spirit of that
decision.
1.

Rape as a Violation of the Law of Nations

The Doe court found that the law of nations prohibits official
torture.8 4 However, in addressing whether Karadzic's conduct
qualifies as a violation of the law of nations, the Doe court did not
specifically rule on whether rape equals torture, thereby qualifying rape
as an "international common law tort"-a violation of the law of
nations. The court merely cited the Second Circuit's definition of
torture, established in Filartiga as "any act by which severe pain and
suffering, whether physical or mental, is intentionally inflicted by or at
the instigation of a public official.""3 The Doe court also pointed out
that, since Filartiga,courts have recognized conduct other than torture
as international common law torts, conduct that is therefore actionable
under the ATCA."6 According to the Doe court, such conduct may
8 7
include genocide and cruel, inhuman, or degrading treatment;

81. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).
82. See supra note 58 for text of statute.

83. 630 F.2d 876 (2d Cir. 1980) (holding that official torture constitutes a violation of the
law of nations and as such is actionable under the ATCA).
84. 866 F. Supp. at 739 (citing Filartiga v. Pena-Irala, 630 F.2d 876, 885 (2d Cir. 1980)).
85. Id. (citing Filartiga v. Pena-Irala, 630 F.2d 876, 882 (2d Cir. 1980)).
86. Id. at 739 n.8.
87. Id. (citing Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 781 (D.C. Cir. 1984)
(Edwards, J. concurring), cert. denied, 470 U.S. 1003 (1985)). While the Doe court cited this
opinion for the proposition that genocide and cruel, inhuman, or degrading treatment are
actionable under the ATCA, Judge Edwards, in Tel-Oren, distinctly stated that he need not rule
as to whether these actions constitute violations of the law of nations such that they are actionable
under the ATCA. Judge Edwards simply quoted from the Restatement to point out that
commentators had identified actions which violate the norms of international law and, thus, had
begun to help identify the reach of the ATCA. Tel-Oren, 726 F.2d at 781.
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summary execution;88 wrongful death; 9 and war crimes.9 ° Perhaps
because the Doe plaintiffs alleged these acts, in addition to allegations
of rape, the court impliedly found that the complaints sufficiently
alleged violations of the law of nations under the ATCA and concentrated its analysis on whether the acts rose to the level of state action.
Unfortunately, the Doe court did not address the more difficult
question of whether systematic, ordered rape-rape for politics--constitutes torture or genocide and thus, on its own, rises to the
level of a violation of the law of nations. Is discussion necessary to
convince a reasonable person that a woman who has been gang-raped
every day for twenty-one days has been tortured?9 These rapes are
not only torture, these rapes constitute genocide. Genocide is an
attempt to destroy, either in whole or in part, a national, ethnic, racial,
or religious group.92 Muslim women are raped, often in front of their
families, in an attempt to forever alter their lives.93 For many of

88. 866 F. Supp. at 739 n.8 (citing Forti v. Suarez-Mason, 672 F. Supp. 1531, 1541-42
(N.D. Cal. 1987)). The Doe court cited Forti for the proposition that summary execution is a
violation of the law of nations. The Forti court, however, in ruling on whether certain acts of
torture, including a "disappearance," were actionable under the ATCA, ordered the plaintiffs to
amend their complaint so as to better allege facts on which the court could base its opinion. The
court did not specifically rule that disappearances or summary execution are violations of the law
of nations. Fonti, 672 F. Supp. at 1541.
89. 866 F. Supp. at 739 n.8 (citing Linder v. Portocarrero, 963 F.2d 332, 336 (11th Cir.
1992)).
90. Id. (citing Demjanjuk v. Petrovsky, 776 F.2d 571, 582 (6th Cir. 1985), cert. denied, 475
U.S. 1016 (1986)). Demjanjuk is an extradition case in which the defendant allegedly committed
war crimes by serving as a guard at Polish concentration camps during World War II.
Demjanjuk, 963 F.2d at 575. According to the Doe court, the Demjanjuk court held that war
crimes are universally recognized violations of international law but did not specifically consider
applying these crimes to the ATCA. Doe, 866 F. Supp. at 739 n.8. The discussion to which the
Doe court referred is simply a quote from the Restatement; section 404 allows a state to "exercise
jurisdiction to define and punish certain offenses recognized by the community of nations as of
universal concern, such as... war crimes... ." Demjanjuk, 963 F.2d at 582.
91. See Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 703 (9th Cir. 1992)
(ruling that seven days of beatings, during which the instigators used an electric cattle prod to
make the victim faint and shouted anti-Semitic remarks while inflicting their cruelties, constitutes
torture), cert. denied, 113 S. Ct. 1812 (1993).
92. Roy Gutman, Foreword to MASS RAPE at ix, ix (Alexandra Stiglmayer ed. & Marlon
Faber trans., 1994).
93. Id; see also Rhonda Copelon, Surfacing Gender: Reconceptualizing Crimes against Women
in Time of War, in MASS RAPE 197 (Alexandra Stiglmayer ed. & Marion Faber trans., 1994)
(discussing rape as a war crime under the Geneva Conventions, and also rape as a crime against
humanity); Meron, supra note 40, at 426-27 (arguing for a more vigorous enforcement of the law
in order to combat commission of rape, and stating that the Security Council's approval of the
charter for the War Crimes Tribunal for the Former Yugoslavia, recognizing rape as a punishable
offense, may lead to the important step of criminalizing rape under customary international law);
Genocidal Rape, supra note 57, at 101 (providing an overview for the possibilities for redress when
rape equals torture).
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these women, carrying on former relationships with their husbands and
bearing children become impossible; for those forced to bear the child
conceived of rape, the horror is inconceivable. These rapes are an
attempt to destroy the Muslim family and, ultimately, the Muslim
culture.
2.

Karadzic's Actions as Official Torture

The Doe court strained the reasoning of Filartigaand other human
rights cases brought under the ATCA following Filartiga. In
determining that Karadzic's soldiers did not act under color of state
law, the Doe court embarked upon an unprecedented analysis for
determining what constitutes official torture, or torture under state
action.
The court began with the Second Circuit's ruling in Filartigathat
the action must rise to the level of an "international common law tort"
to constitute a violation of the law of nations.94 Using this as a
departure point, the court briefly summarized the history of the law of
nations as that law which binds states in their relations to one
another.95 The Doe court stated that, over time, an understanding has
evolved that international law also applies to a nation's violations
against its own citizens and to a foreign government's violations against
an individual.96 Thus, torture, when intentionally inflicted by or at
the instigation of a public official, is actionable under the ATCA as a
violation of the law of nations.9 7 Because the Doe court had to first
find that official torture was inflicted, the court analyzed cases applying
the ATCA and concluded that non-state actors cannot violate the law
of nations.9
The court ruled that the Doe plaintiffs did not allege
99
that official torture occurred, or that the acts were those of a state.
The basis for the court's analysis was the District of Columbia
Circuit's decision in Tel-Oren v. Libyan Arab Republic.'
In TelOren, an ATCA action against the PLO for murders resulting from an
armed attack on a civilian bus was dismissed for lack of subject matter
jurisdiction. All three judges concurred in this result, but wrote

94.

Doe, 866 F. Supp. at 739 (citing Filartiga v. Pena-Irala, 630 F.2d 876, 880 (2d Cir.

1980)).
95.
1984)).
96.
97.
98.
99.
100.

Id. (citing Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 792 n.22 (D.C. Cir.

Id. (citing Filartiga v. Pena-Irala, 630 F.2d 876, 884-85 (2d Cir. 1980)).
Id. (citing Filartiga v. Pena-Irala, 630 F.2d 876, 882 (2d Cir. 1980)).

Id.
Id. at 741.
726 F.2d 774 (D.C. Cir. 1984).
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separately to explain the bases for their decisions.'
The Doe court
properly focused on Judge Edwards' opinion-the only opinion to rely
upon the Second Circuit's decision in Filartiga.
The Doe court correctly pointed out that Judge Edwards found
10 2
that the ATCA does not extend to the conduct of non-state actors.
However, the Doe court misapplied Tel-Oren by stating that Judge
Edwards' conclusion rested on the proposition that because "the PLO
is not a recognized member of the community of nations," an action
under the ATCA could not be successfully brought against it.'0 3
The Doe court failed to point out that Judge Edwards also stated in a
footnote:
I note, however, that it is conceivable that a state not recognized by
the United States is a state as defined by international law and
therefore bound by international law responsibilities. To qualify as
a state under international law, there must be a people, a territory,
a government and a capacity to enter into relations with other states
.... [T]here is no allegation here that the PLO does or could meet
this standard." 4
Judge Edwards thus left open the possibility that an action under the
ATCA could be maintained against a state that is not recognized by
the United States, but that meets the accepted elements of statehood.
In other words, if the Republika Srpska is a state as defined by
international law, an official acting under color of its law could be
found liable for an international tort under the ATCA.
Furthermore, the Doe court failed to point out that Judge Edwards
left open a second possibility. Judge Edwards stated, in Tel-Oren, that
the PLO "is not a recognized state, and it does not act under color of
any recognized state's law." ' This particular statement implies two
possibilities for jurisdiction under the ATCA: (1) a recognized state,
or an official of that state, violates the law of nations; or (2) an entity
acting under the color of law of a recognized state violates the law of
nations. Judge Edwards thus left open the possibility that an

101. Judge Bork found that because neither the ATCA nor the law of nations explicitly
establishes a cause of action, the claim for damages must fail. Id. at 799. Judge Robb found the
case nonjusticiable under the political question doctrine. Id. at 824. Judge Edwards found that
no official torture was inflicted because the PLO was not a state actor. Id. at 795.
102. Doe, 866 F. Supp. at 739-40 (citing Tel-Oren v. Libyan Arab Republic, 726 F.2d 774,
792 (D.C. Cir. 1984)).
103. Id. at 741 (quoting Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 792 (D.C. Cir.
1984)).
104. Tel-Oren, 726 F.2d at 791 n.21.
105. Id. at 791 (emphasis added).
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unrecognized entity that acts under the color of a recognized state's
laws may be held liable under the ATCA. The Filartigacourt took
note of the fact that the entity that commits the tort need not be the
state itself.116 Filartiga,however, held that a state official's acts of
torture, even if in violation of the state's laws, provides jurisdiction
under the ATCA. 1°7 Therefore, if Karadzic acted under color of the
law of Serbia, and Serbia was a recognized state at the time of the
actions or clearly met the internationally accepted elements of
statehood, as previously discussed, an ATCA action may be maintained against Karadzic. This may be true regardless of whether
Karadzic's actions violated the laws of Serbia.
Before analyzing whether the Republika Srpska is a state or, in the
alternative, whether Karadzic acted under color of the law of Serbia
itself, it is informative to examine the Doe court's analysis of other
cases. In order to support its conclusion that the ATCA should not
reach the conduct of non-state actors, the court cited Sanchez-Espinoza
v. Reagan,'"8 Linder v. Portocannero,0 9 Carmichael v. United Technologies Corp., 1 and Forti v. Suarez-Mason.'
Like Tel-Oren,
each of these cases was misapplied by the Doe court. It is also
important to note that the Doe court did not attempt to analyze
whether Karadzic's actions constitute state action and, thereby, qualify
as official torture. Doe simply summarily disposed of the question by
a quick comparison of the "Bosnian-Serb warring military faction" to
the PLO and the Nicaraguan Contras. 1"
The Doe court misapplied case law in many ways. First, in
discussing Sanchez-Espinoza, the Doe court stated that a group of
Nicaraguans brought an ATCA action, alleging attacks by the Contras
which resulted in, inter alia, summary execution, murder, abduction,
torture, rape, and woundings. 1" The Doe court further stated that
these claims "arose out of alleged attacks by the Contras on Nicara'
guan civilians."114
Quoting Judge (now Justice) Scalia, the Doe court
implied that the reason for the dismissal of the Sanchez-Espinoza

106. 630 F.2d at889 (discussing the implication of an Act of State Doctrine defense, and
noting that an action by a state official inviolation of the constitution and other laws of the state
isprobably not an act of state).
107. Id. at 877.
108. 770 F.2d 202 (D.C.Cir. 1985).
109. 747 F. Supp. 1452 (S.D.Fla. 1990).
110. 835 F.2d 109 (5th Cir. 1988).
111. 672 F. Supp. 1531 (N.D.Cal. 1987).
112. 866 F. Supp. at741.
113. Id. at 740.
114. Id.
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ATCA action was that customary law does not reach the conduct of
non-state actors. 115
While it may be true that customary law does not reach the
conduct of non-state actors, this was not why the Sanchez-Espinoza
ATCA action was dismissed. The Doe court seemingly ignored the
finding that the Sanchez-Espinoza ATCA action was brought against
officers of the United States, and that the plaintiffs had alleged that, as
a result of United States financial assistance, the Contras subjected the
citizens of Nicaragua to attacks.' 6 The Sanchez-Espinoza ATCA
action was not dismissed because it involved the conduct of non-state
actors. The action was dismissed because the court found that the
doctrine of domestic sovereign immunity and a waiver of the Administrative Procedure Act must be applied to avoid the ridiculous result of
a federal court sanctioning or enjoining official actions of the United
States government." 7 The state action at issue in Sanchez-Espinoza
was not that of the Contras, but that of the United States.
Second, the Doe court also cited Linder to further its comparison
of the Republika Srpska to the Contras."' Again, however, the court
applied quotes out of the context of the case. Doe quoted Linder's
assertions that the Contras are "private individuals whose actions
simply do not represent state action" and that "[the Contras have not
been recognized as the legitimate government of Nicaragua by the
United States.""' 9 What the Doe court declined to mention, however, is twofold. First, the Linder court dismissed the ATCA claim
because the claim was not brought by an alien, but by a United States
citizen. 20 Second, in noting that the Contras were not recognized by
the United States, the Linder court was addressing the issue of whether
the Act of State Doctrine applied to the Contras.' The Act of State
Doctrine clearly requires that the state in question be a recognized
foreign power.' 22 Linder was misapplied by the Doe court.
115. Id.
116. Sanchez-Espinoza, 770 F.2d at 205.
117. Id. at 207.
118. Doe, 866 F. Supp. at 740.
119. Id. (quoting Linder v. Portocannero, 747 F. Supp. 1452, 1469 n.8 (S.D. Fla. 1990)).
120. Linder, 747 F. Supp. at 1462.
121. Id. at 1469.
122. "[T]he Judicial Branch will not examine the validity of a taking of property within its
own territory by a foreign sovereign government, extant and recognized by this country at the
time of suit." Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1963). The Act of State
Doctrine is a domestic rule of law established by the United States Supreme Court in Sabbatino.
The doctrine, under which courts refrain from judging the acts of a foreign state within the state's
own territory, has been limited to the public, governmental (as opposed to commercial) acts of
a recognized foreign government. Alfred Dunhill of London, Inc. v. Republic of China, 425 U.S.
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Third, the Doe court also cited Carmichael and Forti for the
principle that private parties may not be held liable under the

ATCA.'23

However, in discussing Carmichael, the Doe court not

only misapplied the language, but also misquoted the decision. Doe
stated that Carmichael "opined 'that the Alien Tort Statute does not
confer subject matter jurisdiction over private parties who conspire in,
or aid and abet, official acts of torture."" 24
In actuality, the
Carmichael court stated: "We will also only assume, because it is
unnecessary to decide, that the Alien Tort Statute does confer subject
matter jurisdiction over private parties who conspire in, or aid and
abet, official acts of torture by one nation against the citizens of
another nation. '"2' The Carmichael ATCA action was dismissed
because there was no evidence that defendant corporations conspired
with the Saudi Arabian government to torture the plaintiff. 26
Similarly, in Forti, the court stated that "purely private torture
will not normally implicate the law of nations, since there is currently
no international consensus regarding torture practiced by non-state
'
actors."127
This statement was quoted in Doe. 2 ' The Forti court
then went on to find, however, that torture allegedly committed by
military and police personnel while under the command of a former
Argentine general would indeed rise to the level of official torture and
thus fall within the reach of the ATCA. 29 The Forti court did not
rule on whether the plaintiffs brought a successful ATCA claim; the

682 (1976). The doctrine is also limited to official acts of states that are not unlawful under that
state's laws. Id. Sabbatino itself limited the doctrine's application by stating that its application
applied in the absence of "unambiguous agreement regarding controlling legal principles." 376
U.S. at 428. Torture and genocide have been unambiguously denounced by the international
community and actions in violation of these principles are considered to be violations of
customary international law. While the Act of State Doctrine remains controversial in its
application to human rights violations cases, the trend appears to be that the doctrine does not
apply when the human rights violation is not officially sanctioned by the government in question.
See, e.g., S. REP. No. 249, 102d Cong., 1st Sess. 8 (1991) (commenting that the Act of State
Doctrine cannot shield individuals from liability under the TVPA because no state commits
torture as a matter of public policy); Filartiga,630 F.2d at 889 (unauthorized torture committed
by state official not characterized as act of state); see also RESTATEMENT (THIRD) OF FOREIGN
RELAIONS § 443 cmt. c (1987) (violation of fundamental human right probably cannot be
defeated by the Act of State Doctrine).
123. Doe, 866 F. Supp. at 740.
124. Id. (quoting Carmichael v. United Technologies Corp., 835 F.2d 109, 113-14 (5th Cir.
1988) (emphasis added)).
125. 835 F.2d at 113-14 (emphasis added).
126. Id. at 115.
127. Forti, 672 F. Supp. at 1541.
128. 866 F. Supp. at 740.
129. 672 F. Supp. at 1541.
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court ordered the plaintiffs to amend the complaint to allege specific
acts of torture. 130 Interestingly, the Doe court cited the Forti case
both for the proposition that federal courts have declined to extend the
reach of the ATCA to non-state actors and for the proposition that
when the courts have extended their jurisdiction to cases brought under
the ATCA, it is because state actors have violated the law of nations."' Neither of these propositions is supported by the Forti
decision.
Fourth, in addition to Forti, the Doe court cited Filartiga,132 In
Re Estate of Marcos Human Rights Litigation,133 and Siderman de
Blake v. Republic of Argentina'34 as examples of cases in which
jurisdiction was granted under the ATCA because state actors violated
the law of nations. These cases involved the states of Paraguay in
1976,13s the Philippines in 1977,136 and Argentina in 1977137 and
1976.138 However, not one of these courts analyzed whether the
alleged conduct occurred under the color of law of a state recognized
by the United States at the time of the action.
Fifth, the Doe court concluded its decision to dismiss the
complaint brought under the ATCA with a brief comparison of the
Bosnian Serbs both to the PLO at the time of Tel-Oren (1978) and to
the Contras at the time of Sanchez-Espinoza (1981). 139 Because the
court found that the "Bosnian-Serb warring military faction" is no
more a recognized state than either the PLO or the Contras, the court
forces did not act under the color of any
ruled that Karadzic's
140
recognized state law.
At this point in the Doe opinion, Judge Leisure, in a perfunctory
footnote, incorrectly noted that "[t]he Second Circuit has limited the
definition of 'state' to 'entities that have a defined and a permanent
population, that are under the control of their own government, and
that engage in or have the capacity to engage in, formal relations with

130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.

Id.
866 F. Supp. at 740.
630 F.2d 876 (2d Cir. 1980).
978 F.2d 493 (9th Cir. 1992), cert. denied, 113 S. Ct. 2960 (1993).
965 F.2d 699 (9th Cir. 1992), cert. denied, 113 S. Ct. 1812 (1993).
Filartiga,630 F.2d at 877.
Marcos, 978 F.2d at 495.
Forti, 672 F. Supp. at 1536.
Siderman de Blake, 965 F.2d at 702.
866 F. Supp. at 740-41.
Id. at 741.
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309

other such entities."""' This finding is incorrect because the case
that Judge Leisure cited, Klinghoffer v. S.N.C. Achille Lauro,'42 did
not limit the definition of statehood to the three elements that the Doe
court listed in its footnote. Rather, the Klinghoffer court included all
four elements of statehood in its definition: (1) the entity has a defined
territory; (2) the entity has a permanent population; (3) the entity is
under the control of its own government; and (4) the entity engages in
or has the capacity to engage in foreign relations. 143 The Klinghoffer
opinion also analyzed why the PLO met none of the elements.
The Doe opinion simply concluded, in a footnote, that the "BosnianSerb entity" does not meet the definition of statehood. 14 Further,
the Doe court supported its conclusion by asserting:
The situation in the former Yugoslavia is such that the present
military factions are less stable and less identifiable than was the
PLO at the time of Tel-Oren. The Bosnian-Serbs have achieved
neither the level of organization nor the recognition that was
attained by the PLO, as manifested by the PLO's achieving the
position of a permanent observer at the U.N.'46
Whether the PLO was more stable, more identifiable, more organized,
or even more recognized, has little, if anything, to do with whether the
Republika Srpska objectively meets the four-part criteria for statehood
as defined by international law.
B.

147
The Torture Victim Protection Act

The Doe court's analysis leading to dismissal of the TVPA action
against Karadzic is virtually identical to its ATCA analysis. Like
under its ATCA analysis, the court found that subject matter
jurisdiction does not exist when the alleged actions were not performed
by an official acting under the authority of a recognized state. 48 The
court looked to the language and the legislative history of the relatively
new statute for this conclusion. Stating that the TVPA provides a
cause of action against "an individual who, under actual or apparent
authority, or color of law, of any foreign nation" commits acts of

141.
1991)).
142.
143.
144.
145.
146.
147.
148.

Id. at 741 n.12 (quoting Klinghoffer v. S.N.C. Achille Lauro, 937 F.2d 44, 47 (2d Cir.
937 F.2d 44 (2d Cir. 1991).
Id. at 47 (emphasis added).
Id.
866 F. Supp. at 741 n.12.
Id. at 741.
See supra note 59 for pertinent text of the statute.
866 F. Supp. at 741-42.
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torture, the Doe court dismissed this action because the "language and
legislative history clearly indicate that the statute only extends to
of an entity
actions carried out under the authority or color of ' law
149
recognized by the United States as a foreign nation.
When construing the "under color of law" clause of the TVPA,
courts look to the analysis employed in actions under 42 U.S.C.
§ 1983.50 The Doe court noted this requirement and further noted
that this required that the conduct be attributable, at least in part, to
However,
an individual acting under the color of state law.'
through its holding, the Doe court extended this section 1983 state
action requirement, when applied to TVPA actions, to mean that the
acts must be chargeable toi 2the state in question and that this state
must be a recognized state."
Judge Leisure's decision regarding the TVPA is faulty. No
requirement of recognition is written into the TVPA, nor does its
legislative history imply such a requirement. If state action must
indeed be found, then the proper inquiry is whether the Republika
Srpska objectively meets the elements of statehood, not whether it is
politically recognized by the United States government. In the
alternative, Karadzic could be found to have acted under the color of
the law of Serbia itself. The legislative history of the TVPA instructs
that agency law be employed when construing the phrase "actual or
apparent authority."'5 3 If Karadzic acted under the authority of
Serbia, the court should have found that jurisdiction existed in the
TVPA action.
The plain language of the TVPA refers to "any foreign nation."
There is no requirement of recognition. Further, in specifically
omitting any mention of either recognition or statehood, and pointing
to cases decided under section 1983 as the proper guide for construing
the under color of law phrase, Congress has suggested a use of this
statute that comports with the spirit of the American Civil Rights
tradition.
Within that spirit, the Supreme Court has construed the phrase
"under color of law" to extend to an official's abuse of his or her

149.

Id. at 741.

150. Id. at 742 (citing H.R. REP. No. 367, 102d Cong., 2d Sess. 3-4 (1991), reprinted in
1992 U.S.C.C.A.N. 84, 85-86; S. REP. No. 249, 102d Cong., 2d Sess. 3-7 (1991)).
151. Doe, 866 F. Supp. at 742.
152. Id. at 741-42.
153. H.R. REP. No. 367, 102d Cong., 2d Sess. 5 (1991), reprinted in 1992 U.S.C.C.A.N.
84, 86.
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5 4 found that a "misuse of
position. The Court, in Monroe v. Pape,"
power, possessed by virtue of state law and made possible only because
the wrongdoer is clothed with
the authority of state law, is action taken
'under color of' state law."'155
The under color of law requirement in section 1983 is the same
as the state action requirement under the Fourteenth Amendment. In
Lugar v. Edmonson Oil Co.,'56 the Supreme Court fashioned a test for
state action for purposes of section 1983:

First, the deprivation must be caused by the exercise of some right
or privilege created by the State or by a rule of conduct imposed by
the State or by a person for whom the State is responsible ....
Second, the party charged with the deprivation must be a person
who may fairly be said to be a state actor... because he is a state
official, because he has acted together with or has obtained significant aid from state officials, or because his conduct is otherwise
chargeable to the State.1" 7
When a claim is alleged against a party "whose official character is
such as to lend the weight of the State to his decisions," these two
prongs collapse into each other. 5 ' This is in contrast to a claim
brought against a private individual, in which case the two prongs
diverge."' If the conduct alleged can be "fairly attributable to the
State," then an action under section 1983 will lie.' 60 Therefore, if it
can be shown that Karadzic's acts are attributable to the state, the
court should have exercised jurisdiction under the TVPA.
Moreover, the legislative history of the TVPA cries out for
jurisdiction over defendants such as Karadzic. The House report
explains the need for the TVPA as an unambiguous basis for a cause
of action under the ATCA."' The report applauds the Second
Circuit's decision in Filartigaand answers Judge Bork's concern in TelOren. In Tel-Oren, Judge Bork questioned whether the ATCA could
be applied by foreign victims of torture absent an explicit cause of
action.'62 The TVPA was enacted to codify Filartiga and provide
that particular cause of action, while also extending the remedy to

154.
155.
156.
157.
158.
159.
160.
161.
162.

365 U.S. 167 (1960).
Id. at 184.
457 U.S. 922 (1982).
Id. at 937; see also Merola v. Amtrak, 683 F. Supp. 935, 940 (1988).
Lugar, 457 U.S. at 937.
Id.
Id.
H.R. Rep. No.367, supra note 153, at 3-4, reprinted in 1992 U.S.C.C.A.N. 84, 85-86.
Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 799 (D.C. Cir. 1984).
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United States citizens who have endured torture on foreign soil.163
Indeed, as to a state action requirement, the House report states that
the phrase "under actual or apparent authority, or color of law"
clarifies the need for proving only "some governmental involvement in
the torture or killing."'"
The spirit underlying the enactment of the TVPA insists on
providing a civil remedy for victims of torture.165 Congress recognized the need to provide a forum to make the victim whole and to
give notice to those inflicting torture that the United States would not
provide a safe haven. 166 Providing a forum for victims unable to seek
relief in the courts of their own country was also considered important. 167

1 6
Exhaustion of remedies is a requirement under the TVPA. 1
The Doe court found that the evidence presented was insufficient to
establish that the plaintiffs had sought remedies in the former

Yugoslavia.1 69 The plaintiffs did, however, allege that suing Karadzic

in war-torn Bosnia-Herzegovina "would be futile and result in serious
reprisals." '
Moreover, proof of exhaustion lies with the defendant
in a TVPA action.171
The Doe court improperly denied jurisdiction under the TVPA for
the same reason that jurisdiction was improperly denied under the
ATCA: the court focused on recognition when neither statute has
such a requirement. Both actions should lie if the Republika Srpska
objectively meets the elements of statehood or if Karadzic acted under
the authority of Serbia itself, and Serbia meets these statehood criteria.

163. H.R. REP. No. 367, supra note 153, at 3-4, reprinted in 1992 U.S.C.C.A.N. 84, 85-86.
164. Id. at 5, reprinted in 1992 U.S.C.C.A.N. 84, 86.
165. Id. at 3, reprinted in 1992 U.S.C.C.A.N. 84, 85.
166. 137 CONG. REC. H11244, H11244-45 (Nov. 25, 1991); 137 CONG. REC. S1378,
S1379 (Jan. 31, 1991).
167. 137 CONG. REC. S1379 (Jan. 31, 1991).
168. See supra note 59 for pertinent text of the statute.
169. 866 F. Supp. at 742 n.14.
170. Plaintiffs' Complaint at 31, Doe (No. 93-Civ-0878).
171. See supra note 59; see also Brief for Appellant at 50-51, Kadic (No. 94-9069).
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IV.

STATEHOOD VS. RECOGNITION

We do not want to live in Bosnia-Herzegovina. We want the
internationalcommunity to recognize our state . *...172
Recognition does not confer statehood. Rather, the criteria of
statehood are laid down by law.173 Indeed, the legal effects of
recognition are limited because recognition is merely the acknowledgment of an already existing state of law and fact. 174 Unrecognized
states can be, and often are, the objects of claims of breaches of law,
with charges brought against them by states that have withheld
recognition. 175 Also, the non-recognition of a government does not
necessarily signify that the entity represented by that government does
not objectively meet the qualifications for statehood.' 76 If the
elements of statehood were not legal questions, but rather were
determined by the political interests of other regimes, states would be
able to deny their obligations to other states on the simple basis of
77
non-recognition principles.
States often make first appearances as belligerent entities ruled by
provisional governments.17' The Montevideo Convention on Rights
and Duties of States, to which the United States is a party, provides
that a state should possess the following: (a) "a permanent population," (b) "a defined territory," (c) "its own government," and (d) "the
capacity to enter into relations with the other States."' 79

The Re-

statement of Foreign Relations adopts a nearly identical test.8' This
test, the test commonly used in international law-and adopted by the
Second Circuit in Filartiga-shouldhave been the basis upon which
the Doe court analyzed whether Karadzic's actions were state actions
for purposes of the ATCA and whether he acted under color of law for
purposes of the TVPA.

172. Jovan Kovacic, Bosnia: Karadzic Rejects Bosnia Peace Plan as Betrayal, Reuter News
Service, Feb. 13, 1995, available in LEXIS, World Library, TXTLNE File (quoting Radovan
Karadzic, Bosnian Serb leader).
173. LAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 71 (4th ed. 1990).
174. Id. at 89.
175. Id. at 90.
176. Id. at 93.
177. See id. at 71.
178. Id. at 79.
179. Convention on Rights and Duties of States, Dec. 26, 1933, art. 1, 49 Stat. 3097, 3100.
180. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 201 (1987).

Seattle University Law Review
A.

[Vol. 19:289

Republika Srpska and Statehood

In a war based on ultranationalistic themes, it appears self-evident
that the Republika Srpska meets the first element of statehood, that of
a permanent population. Bosnia-Herzegovina had a population of 4.4
million people prior to the war; thirty-one percent of this population
was Serb.' 81 Evidence of this population's existence has been present
from the very beginning of the war; these people boycotted the
referendum for the independence of Bosnia-Herzegovina from the
greater Yugoslavia in 1992. s 2 The population consists of the Serbs.
Republika Srpska also meets the second requirement of possessing
a defined territory. From early in the war, the Bosnian Serbs
controlled two thirds of Bosnia- Herzegovina; 8 3 estimates now place
that control at seventy percent.' 84 To meet the defined territory
element, the Republika Srpska need not exhibit fully defined frontiers,
but rather, the emphasis should be placed on whether a political
Disputes over borders are not
community has been established.'
dispositive, as shown by Israel's admission to the United Nations
despite such disputes.8 6
Republika Srpska also meets the third element of statehood: the
existence of a government. While the best evidence of government
may be centralized administrative and legislative organs, these entities
are not always necessary. 8 7 Additionally, once a state is established,
civil disruption does not affect whether that entity has met the
qualifications of statehood.'88 A state need not have a particular
form of government, but rather, must have "some authority exercising
the capacity to
governmental functions," an authority that 8 has
9
relations.
international
its
in
state
the
represent
Republika Srpska meets these requirements. The president of the
Republika Srpska is Radovan Karadzic, who governs from the capital

181. Dep't of State, 1993 Human Rights Report, Bosnia-Herzegovina,DEP'T ST. DISPATCH,
Feb. 1994, available in LEXIS, Intlaw Library, DSTATE File (44% were Muslim, 17% Croat,
and 8% other nationalities).
182. See, e.g., Zirnmermann, supra note 16, at 17.
183. Commission on Human Rights Report, supra note 37, at 8.
184. Roger Cohen, Serb Says Files Link Milosevic to War Crimes, N.Y. TIMES, Apr. 13,
1995, at Al.
185. BROWNLIE, supra note 173, at 73.
186. Id.
187. Id.
188. Id.
189. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 201 cmt. d (1987).
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of Pale. 9 ' The party led by Karadzic, the Serbian Democratic Party,
controls the political activity of the Bosnian Serbs.' 9 A parliament
has been formed, along with a police force, a security structure, and an
army, known as the BSA.'92 Peace plans have been submitted to the
Parliament for approval. 9 3 The Republika Srpska has a government;
other nations may not recognize this government, but it is a government, nonetheless.
Finally, Republika Srpska meets the fourth element of statehood:
the capacity to enter into foreign relations. The Restatement explains
that the capacity to enter into foreign relations necessarily entails the
political, technical, and financial capabilities to do so. 94 This
requirement also encompasses the concept of independence-whether
the entity is under the control of a separate, sovereign state. 95 The
Republika Srpska's independence from control by Serbia may be a
debatable point. Before discussing its relationship to Serbia, however,
it is necessary to illustrate the ways in which the Republika Srpska has
entered into foreign relations.
Former President Jimmy Carter's mission to Bosnia to meet with
Karadzic is evidence of Republika Srpska's capacity to enter into
foreign relations. Although this mission was officially termed a
"personal peace mission," Radovan Karadzic requested the services of
the former President, and the former President accepted the invitation 96 after attaching certain conditions to his visit.' 97 Carter was
extensively briefed by the National Security Council, the State
Department, and the CIA before traveling to Pale. 98 He received
the support of the Clinton Administration, which offered him Air
Force transportation, briefings, and diplomatic support. 99 Secretary
of State Warren Christopher met with Carter prior to his departure,
also briefing the U.N. Secretary-General and two foreign ministers

190. Kurt Schork, U.N. Tells Carter of Serious Serb Rights Abuses, Reuter News Service,
Dec. 19, 1994, available in LEXIS, World Library, TXTLNE File.
191. Id.
192. 1994 H.R. Report, supra note 27, at *2-3.
193. Dan De Luce, Blockade Could Cause Starvation in Bihac Enclave, Reuter News Service,
Feb. 13, 1995, available in LEXIS, World Library, TXTLNE File.
194. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 201 cmt. e (1987).
195. BROWNLIE, supra note 173, at 73-76.
196. Schork, supra note 190, at *1.
197. Id. These conditions included: a ceasefire in Sarajevo, the opening of the airport, the
allowance of food convoys to travel once again, the release of U.N. personnel held hostage, the
release of young Muslim POWs, and the guarantee of human rights.
198. Roy Gutman, CarterDelays Decision on Headingfor Bosnia, NEWSDAY, Dec. 17, 1994,
at A10.
199. Roy Gutman, Clinton Backs Carter'sBosnia Role, NEWSDAY, Dec. 16, 1994, at A6.
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later that same day.2 0 Karadzic's meeting with the former President
certainly points to Republika Srpska's capacity to enter into foreign
relations.
From the United States' viewpoint, it seems clear that the
Republika Srpska has the capacity to enter into foreign relations when
a former President travels to Pale as a mediator with the support of the
present executive branch of the United States government. What this
mission was called or how it was termed is irrelevant when the full
force of the Executive supported the mission. f° If the United States
engaged in diplomatic relations with the Bosnian Serbs, the Republika
Srpska has the capacity to enter into foreign relations.
Regardless of whether the United States is prepared to recognize
its own relations with the Republic Srpska, it cannot deny that other
nations have entered into relations with this entity. Karadzic has
signed international agreements and submitted such proposals to his
parliament.0 2 In the negotiations between the Western powers and
the states of the former Yugoslavia, the United States' position has
been that it would consider recognizing the Bosnian Serbs' state if such
recognition would help to end the war in terms acceptable to the
Muslim government of Bosnia-Herzegovina. °3 If the United States
has considered recognizing a state for Bosnian Serbs, this implies that
a state exists for the government to recognize. Further, the State
Department has made clear that the efforts of the United Nations
Tribunal, which has named Karadzic as a suspected war criminal, will
not prohibit the United States from holding diplomatic contacts with
Karadzic in the future. 2"
Whether the United States has actually entered into de facto
relations with the Republika Srpska through Jimmy Carter or has
merely noted that other nations have entered into relations with this

200. Id.
201. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 202(2) (1987) states: "A
state has an obligation not to recognize or treat as a state an entity that has attained the
qualifications for statehood as a result of a threat or use of armed force in violation of the United
Nations Charter." This duty includes a duty not to exchange diplomatic representatives with the
state's government. Id. cmt. c.
202. Dep't of State, Situation in Bosnia-Herzegovina,DEP'T ST. DISPATCH, May 17, 1993,
availablein LEXIS, Intlaw Library, DSTATE File (statement of Madeline Albright, referring to
the Vance-Owens Agreements).
203. Roger Cohen, Washington Might Recognize a Bosnian Serb State, N.Y. TIMES, Mar.
13, 1994, at A10.
204. U.S. To Press U.N. on Access to Sarajevo, Reuter News Service, Apr. 24, 1995,
available in LEXIS, World Library, TXTLNE File.
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entity, it seems clear that the Republika Srpska does indeed have the
capacity to enter into foreign relations.
The only question remaining is whether Republika Srpska is
actually the entity in control. If so, then it meets the fourth element
of statehood, and all four of the objective criteria for statehood are
satisfied. If Republika Srpska is not independent, but is under the
control of Serbia, then an argument exists that Republika Srpska fails
the fourth element of statehood. However, if Serbia is in control, and
Karadzic is acting under the color of Serbian law, then Karadzic's
conduct falls within the scope of the TVPA. If Serbia is a state, and
Karadzic's actions can be described as the state action of Serbia, then
Karadzic's conduct lies within the reach of the ATCA.
B. Serbia and Statehood
In the wake of Tito's death, Slobodan Milosevic rose to power in
Serbia, becoming party leader in 1986 and the President of Serbia in
1987.205 He remains, to this day, the President of the same territory
that was known as Serbia under Tito's regime." 6 A new constitution
outline was passed in 1990.207 Belgrade serves as the center of the
government,0 8 and Serbia controls both a police force and an extremely powerful army. In fact, Serbia's army, the JNA, was inherited
from the former Yugoslavia and is the fifth largest army in Europe. 2°9
Serbia easily meets the objective criteria for statehood under
international law. Serbia has a permanent population, a territory, a
government, and the capacity to enter into foreign relations, as
evidenced by its participation in peace talks and by its membership in
the United Nations for seven months after Bosnia-Herzegovina
declared independence.
Until late September 1992, Serbia and Montenegro occupied the
former Yugoslavia's seat at the United Nations. In the first expulsion
of a state from the United Nations, member states voted to oust Serbia
and Montenegro from the former Yugoslavia's seat, stating that the

205. Alexandra Stiglmayer, The War in the Former Yugoslavia, in MASS RAPE 1, 14
(Alexandra Stiglmayer ed. & Marion Faber trans., 1994).
206. Id. at 33 n.63.
207. Id. at 33 n.66.
208. Dep't of State, 1993 Human Rights Report, Serbia/Montenegro,DEP'T ST. DISPATCH,
Feb. 1994, available in LEXIS, Intlaw Library, DSTATE File.
209. Zimmerman, supra note 16, at 10.
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present Yugoslavia would have to re-apply for membership.2 10 Note,
however, that Serbia and Montenegro occupied the United Nations seat
at the time of the conduct giving rise to the complaints alleged in
Doe.2 " Also, although Serbia and Montenegro may not currently
participate as part of the delegation of the General Assembly's
deliberations and voting, each may attend meetings. While purportedly nonexistent, the former Yugoslavian flag flies above the United
Nations building in New York 12
City, and its nameplate remains on the
2
seat in the General Assembly.
Additional evidence of statehood exists. President Clinton, in a
meeting with President Yeltsin, suggested that mutual recognition
between Bosnia and Serbia of both borders and a general right to exist
may be desirable.213 If Serbia is not a state, how could such recognition be suggested by the President of the United States?
V.

STATE ACTION/UNDER COLOR OF LAW

Here she is, Commander. I brought her! 14
By most reports, the rapes of Muslim women in Bosnia-Herzegovina have been committed by order of, or at least with the knowledge of, the officials of both the Republika Srpska and Serbia. By its
own admission, Serbia has supported Karadzic's efforts in BosniaHerzegovina in the past. The World Court's actions also suggest that
Serbia is directly involved in this war. Additionally, the United
Nations has impliedly termed the war an international conflict, which
suggests that the war is, at least in part, being orchestrated from
Belgrade.
The Special Rapporteur of the Commission on Human Rights, in
his report to the Secretary-General of the United Nations, concluded
that no attempts to stop the rapes in Bosnia-Herzegovina have been

210. Chuck Sudetic, U.N. Expulsion of Yugoslavia Breeds Defianceand Finger-Pointing,N.Y.
TIMES, Sept. 24, 1992, at A14.
211. Plaintiffs' Complaint at 7, Doe (No. 93-Civ-0878).
212. Blum, supra note 22, at 830-31 (arguing that Serbia and Montenegro should be able
to maintain the former Yugoslavia's seat in the United Nations because when the other republics
broke off from the former Yugoslavia and became independent, Serbia and Montenegro remained
as the old state, with all the treaty rights and obligations, and should therefore inherit the United
Nations membership as well).
213. Dep't of State, The U.S. and Russia: Partnersin the Quest for Peace and Prosperity,
DEP'T ST. DISPATCH. Oct. 10, 1994, available in LEXIS, Intlaw Library, DSTATE File.
214. Commission on Human Rights Report, supra note 37, at 72 (statement of an ethnic Serb
policeman upon presenting a rape victim to the perpetrator).
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made by either military or political authorities."' He also noted that
these rapes were perpetrated by either local ethnic Serb paramilitary or
by the paramilitary of Serbia itself.216 Further, he stated that "[t]he
leaders of all parties generally exercise effective control over their
civilian and military structures and cannot 21
thus
dissociate themselves
7
from atrocities committed by their forces.1
The State Department's Human Rights Report noted that in 1994,
Milosevic's government provided military, economic, political, and
moral support to the Serbs in Bosnia-Herzegovina."$ The JNA,
controlled by Serbia, entered into arms supply agreements a full year
before the Bosnian war began.219 In August 1994, Serbia announced
that it would cease sending nonhumanitarian aid to Bosnia-Herzegovina. The United Nations Security Council, in response to this
announcement, suspended some of the sanctions imposed on Serbia, on
the condition that Serbia's borders remain closed.22 These sanctions
were originally imposed on Serbia because of the state's role in the
instigation and perpetration of violence and human rights abuses in
Bosnia- Herzegovina.22 '
Furthermore, the CIA concluded that acts of ethnic cleansing
carried out in Bosnia-Herzegovina were almost certainly carried out
with the knowledge and approval of Serb politicians.222 The CIA
report noted that Karadzic knew of the concentration camps in the
region."' Additionally, recent documents have come to light that
implicate Milosevic in the directing of the concentration camps.224
Further evidence of Serbia's involvement in the war is demonstrated by the International Court of Justice's decision in Bosnia and

215. Id.
216. Id. at 71.
217. Id. at 56.
218. 1994 H.R. Report, supra note 27, at *30-31.
219. Zimmermann, supra note 16, at 18.
220. Dep't of State, 1994 Human Rights Report, Serbia/Montenegro, DEP'T ST. DISPATCH,
Mar. 1995, available in LEXIS, Intlaw Library, DSTATE File.
221. Dep't of State, 1994 Human Rights Report, Serbia/Montenegro,DEP'T ST. DISPATCH,
Feb. 1994, availablein LEXIS, Intlaw Library, DSTATE File.
222. CIA Finds Serbs Commit Most Atrocities Official, Reuter News Service, Mar. 9, 1995,
available in LEXIS, World Library, TXTLNE File.
223. Id.
224. Roger Cohen, Serb Says Files Link Milosevic to War Crimes, N.Y. TIMES, Apr. 13,
1995, at Al. One document appears to include directions on running concentration camps and

comes from Serbian state security services in Belgrade, which are in almost daily contact with
Milosevich. Another document orders a reduction in the number of camps, is addressed to
Radovan Karadzic, and is signed by the head of state security at the Serbian Interior Ministry.
Also, orders from the Serbian state security services to a Serbian paramilitary leader were made
regarding the ethnic cleansing of certain Bosnian towns.
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Herzegovina v. Yugoslavia (Serbia and Montenegro).22' The International Court of Justice based its jurisdiction on Article IX of the
Genocide Convention, to which both states are parties. 226 The court
then issued provisional measures stating that Serbia and Montenegro
should take all possible measures to prevent genocide and ensure that
any armed units (or persons or organizations) within its control do not
commit any acts of genocide. 2 7 The court later reaffirmed these
provisional measures. 22' Through these decisions, the court expressed its view that Serbia has been involved in the war in BosniaHerzegovina, and has participated in the commission of genocide.
At least one international law commentator has stated that the
forming of the international tribunal for the prosecution of war crimes
in the former Yugoslavia signals that the United Nations views the war
in the former Yugoslavia as international in character. 229 Theodor
Meron pointed out that the decision to treat the war as international is
demonstrated by (1) the effort to prosecute grave breaches of the
Geneva Conventions; 230 (2) the decision to apply provisions of the
fourth Hague Convention of 1907, which applies to international wars
only; 23 1 (3) the view of the United Nations War Crimes Commission
that the war is international and that all the laws of war should
therefore apply; 232 and (4) the report, approved by the Security
Council as a basis for its action in forming the tribunal, which
emphasized that only the customary law applying to international

225. Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), 1993

I.C.J. 325 (Sept. 13); see also Case Concerning Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and
Montenegro)), 1993 I.C.J. 3 (Apr. 8) (request for the indication of provisional measures).
226. Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), 1993
I.C.J. 3, at para. 26. This is further evidence that Serbia meets the requirements for statehood;
it is a party to the Genocide Convention.
227. Id. at para. 52.
228. Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), 1993
I.C.J. 325, at para. 61.
229. Theodor Meron, War Crimes in Yugoslavia and the Development of InternationalLaw,
88 AM. J. INT'L L. 78, 81-82 (1994).
230. Violations of common Article 3 of the Geneva Conventions, which governs internal
conflicts, do not give rise to grave breaches. Id. at 80.
231. Id.
232. Id. at 81-82 (citing Interim Report of the Commission of Experts Established Pursuantto
Security Council Resolution 780 (1992), UN Doc. S/25274, Annex 1, para. 45 (1993)).
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conflicts shall be applied. 3 3 Meron also asserts that Serbia's obvious
support of the Republika Srpska transforms the war into an interna234
tional conflict under "classic principles of international law."
Based upon accounts addressing the subject, it seems clear that
Karadzic has orchestrated the mass rapes of Muslim women in BosniaHerzegovina. The Republika Srpska meets the objective criteria for
statehood under international law; Karadzic's actions as an official of
that state contain the requisite state action for purposes of the ATCA
and also meet the TVPA's requirements for action under color of law.
The Doe court should not have dismissed the complaint under either
statute.
Further, if the war in the former Yugoslavia is viewed as an
international conflict, with Serbia intervening on behalf of the
Republika Srpska and against the government of Bosnia-Herzegovina,
Karadzic may have acted under color of the law of Serbia. In this case,
the Doe court should not have dismissed the action for lack of subject
matter jurisdiction under the TVPA. Additionally, the ATCA action
should not have been dismissed because the state action involved could
have been that of Serbia itself.
VI.

CONCLUSION

In an internationalworld order
in which only states can violate human
23
rights, most rape is left out. 1
If a court is to follow the spirit of Filartiga,the ATCA and the
TVPA must be viewed as domestic statutes that enable the federal
courts to address human rights violations on foreign soil. Although
both of these statutes have been construed to contain a state action
requirement, this requirement should not be read to contain the further
requirement of recognition. The current war in the former Yugoslavia
is a textbook example of why incorporating a requirement of recognition into the ATCA or the TVPA would virtually eliminate the
potential of these statutes to provide redress for human rights
violations.
Most states would not admit to committing torture as a state
policy, nor admit to the fact that torture occurs. States that carry out

233. Id. (citing Report of the Secretary-General Pursuant to Paragraph2 of the Security
Council Resolution 808, U.N. SCOR, 48th Ses., at para. 2, UN Doc. S/25704 (1993), reprinted
in 32 I.L.M. 1159, 1192 (1993)).
234. Id. at 81.
235. Catharine A. MacKinnon, Rape, Genocide, and Women's Human Rights, in MASS RAPE
183, 193 (Alexandra Stigimayer ed. & Marion Faber trans., 1994).
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such heinous acts in the light of day are rarely, if ever, recognized by
the United States. If an additional requirement of recognition is
necessary to demonstrate state action, our domestic statutes addressing
torture become moot. Additionally, the defense of head-of-state
immunity becomes a reality for the leader of a recognized government,
further eroding the possibilities of redress in the courts for a torture
victim. Whether an entity qualifies as a state under international law,
and may thus be held to enjoy both the privileges and the obligations
of statehood, should be left to objective criteria, and not to the political
whims of governments. Jane Doe should have her day in court.
EPILOGUE
Since the writing of this Article, many events, both political and
judicial, have occurred surrounding the issues discussed herein. A
peace plan has been signed, and NATO forces are being utilized to
help keep the peace and implement the terms of the agreement.
Also, the United States Court of Appeals for the Second Circuit
has reversed and remanded the decision of the lower court.236 The
appellate court held that subject matter jurisdiction exists and that
Radovan Karadzic may be held liable for genocide, war crimes, and
crimes against humanity in his capacity as a private individual and that
he may also be held responsible for other violations in his capacity as
a state actor.2 7 The court found that the Alien Tort Claims Act
(ATCA) encompasses certain conduct for which private individuals
may be held liable, such as piracy, state trade, war crimes, and
genocide. 38 The court stated that Filartiga merely precluded an
action against an individual for a private act of torture;23 9 in other
words, torture does require state action under the ATCA. Also, the
court recognized that the Doe plaintiffs are entitled to prove that
Karadzic acted under color of the law of Yugoslavia. 240 As to the
Torture Victim Protection Act (TVPA), the court stated that jurisdiction is conferred by the ATCA. 241 The court recognized that the
statute's plain language requires state action and does not reach purely
private acts.
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